MEMORANDUM

Agenda Ttem No. 7(G)

(Second Reading 12-6-16)
TO: Honorable Chairman Jean Monestime DATE: October 18, 2016

and Members, Board of County Commissioners

FROM: Abigail Price-Williams ' SUBJECT: Ordinance relating to criminal
County Attorney history records checks; amending

section 2-30 of the Code;
clarifying that the Board is
authorizing by ordinance rather
than implementing order state
and national criminal history
screening for certain county
employees, appointees,
contractors, and employees of
contractors; removing references
to Implementing Order 7-41

The accompanying ordinance was prepared by the Human Resources Department and placed on
the agenda at the request of Prime Sponsor Strategic Planning & Government Operations
Committee.

Abigail Price-Williams chg{
County Attorney
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MIAMIDADE

Memorandum |

Date: December 6, 2016

To: Honorable Chairman Jean Monestime
and Members, Board of County Commissioners

-

From: Carlos A. Gimenez //:__:J;e;gfszj,f e ~
Mayor S
=

Subject: Amendment to Section 2-30 of the Code of Miami-Dade County, Ordinance 15-20
Criminal History Record Checks

Recommendation
It is recommended that the Board of County Commissioners (Board) amend Section 2-30 of the
Code of Miami-Dade County to remove any reference to Implemeriting Order 7-41.

This amendment is required by the Federal Bureau of [nvestigation {FBI) to make clear that the
authority for the County to conduct background checks that involve FBI databases is derived
from an ordinance adopted by this Board and not by an implementing order. The purpase is to
ensure compliance with Florida Statutes Section 125.5801, which requires that a local
government base Its authority to conduct background checks in a duly adopted ordinance. This
amendment to the Code is required to continue the Intergovernmental Agreement between
Mjami-Dade County and Florida Department of Law Enforcement (FDLE) to access state and
natianal fingerprint-based criminal history records databases of the FDLE and the FBL.

The proposed ordinance amendment authorizes the County to perform comprehensive pre-
employment fingerprint-based criminal history records checks for certain County employees,
appointees and contractors, whether paid or unpaid, that are critical to security or public safety
or who have direct contact with individual members of the public or access to any public facility
aor publicly operated facility where such contact or access is critical to security or public safety.

Scope
This ordinance will have a countywide impact.

Social Equity Statement

The proposed amendment benefits the County and its employees by making a concerted effort
to ensure the safety and security of the community and employees while they occupy County
owned and operated facilities. This ordinance will be applied uniformly for all individuals
mentioned above. Results from criminal history record checks are reviewed by the hiring
departments’ Departmental Personnel Representative in consuitation with the Human
Resources Department. :

Fiscal Impact
There is no fiscal impact as a result of this amendment fo the ordinance. The. fees assaciated

with criminal history background checks are incurred by the user departments and the rate is
$36.00 for applicants, contractors and contractual temporary personnel, and $28.75 for
volunteers and non-paid interns. These rates are established by the FDLE.

Track Record/Monitoring

The Director of Human Resources Department Arleene Cuellar, will continue to manage the use-
of criminal history background checks in the recruitment and selection process, while utilizing
guidelines from the Equal Employment Opportunity Commission and criminal history screening
practices, as outlined in Section 2-31 of the Code of Miami-Dade County. Human Resources will
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continue to work with departments regarding the use of pre-employment fingerprint-based
criminal history record checks.

Background

On March 17, 2015, the Board adopted Ordinance 15-20 that created Section 2-30 of the Code,
which authotizes the County to ufilize FDLE and FBl databases to conduct criminal history
background checks for employees, -volunteers, interns, contractors and contractual temporary
personnel prior to the commencement of employment or service with the County (Attachment
1). .

A copy of Ordinance 15-20 was forwarded to FDLE and the FBI on April 9, 2015, as required so
that the County could continue accessing criminal history information from the FOLE and FBI
databases. Thereafter, FDLE notified the County that the FBI did not accept Ordinance 15-20
enacted by the Board creating Section 2-30 in the Code of Miami-Dade County. The
correspendence (Attachment 2) states the following:

"... Ordinance 15-20, does not meet the requirements of Pub. L. 82-544 for access to
FBI Criminal History Record Information (CHRI), Specifically, the ordinance appears to
rely upon Implementing Order 7-41, not on the Miami-Dade County Ordinance, as the
authority for conducting criminal history background checks and indicates thaft the
categories of individuals subject fo background check may be expanded by amending
Implementing Order 7-41. An implementing Order is not sufficient to qualify under the
reguirement of Pub. L.92-544, as it is hot legislatively enacted.”

In response to the feedback from the FBI, a revised draft of the ordinance was submitted to
FDLE and the FBI for their review and subsequent approval prior to moving forward with the
request for Board approval to amend Section 2-30 of the Code. The proposed amendment
eliminates reference to Implementing Order 7-41, Pre-Employment Fingerprint-Based Criminal
History Records Check.

The FDLE and FBI have approved the proposed amendment. Therefore, it is now appropriate
to move forward and request Board approval to amend Section 2-30 of the Code with the
changes addressing the FBI's concerns, Fihal approval from the FBI will only occur after the
Board adopts the proposed revision to the ordinance,

In order for Miami-Dade County to continue to petform criminal history background checks
utilizing the FDLE and FBI databases, the amended ordinance must be approved by the Board.

%QW@\\ Cut T
/

Edward Marquez i [
Deputy Mayor
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MEMORANDUM
' Amended
Agenda Item No. 7(E)

(Second Reading 3-17-15)
TO: Honotable Chairman Jean Monestime DATE: January 21, 2015
and Members, Board of County Commissioners

FROM: R, A. Cuevas, J1. SUBJECT: Ordinance related to conducting
County Attorney ’ criminal history record checks;
creating section 2-30
of the Code; codifying and

revising the authority

to conduet ctiminal history
record checks on cerfain County
employees, appointees,
confractors, or employess of
contractors in accordance with

) State law

Ordinance No. 15-20 -

The accompanying ordinance was prepared by the Human Resources Department and placed on the
agenda at the request of Prime Sponsor Health and Social Services Committee.
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Memorandum

Date: March 17, 2015

To; Honorable Chalrman Jean Monestlme
and Members, Board of v Commissioners

From: Caros A, Glmen
Mayor

Suhject: Ordinance creating Sectionh 2-30 of the Code of Mlaml-Dade County; Authorizing the County
- to conduct fingerprint-hased State and National Criminal History Record Checks for hiring of
County employees, contractors and other persons with access to public facililes

Recommendation

It Is recommended that the Board of Gounty Commissioners (Board) enact this proposed ordinance to create
Sectlicn 2-30 of the County Code to authorlze the County to perform comprehensive pre-employment
fingerprint-based crimlnal history record checks for spaecified counly employess, applicants, volunteers,
Interns, contractors, and contractual temporary personnel prior to the commencement of employment ot
service with the County. The ordinance also suthorizes fingerprint-hased criminal history records checks on
any private contractor, employee of a private confractor, vendor, repalr person, or delivary person who has
direct contact with individual members of the public or access to any public facility or publicly operated facility
In such @ manner or to such an éxtent that the governing body of the County finds that preventing unsultable
persons from having such contact or access 1s critical to securlty or public safety.

The ‘proposed ordinance reflects changes made to section 126.5801, Florida Statutes, which authorizes
cririnal history record checks for certain County employees and appolintees including applicants, voluntsers,
Interns, contractors and contractual temporary personnel prior o the cummencernent of employment or
serwce with the Gounty.,

County departments currently conduct pre-employment fingerprint-based criminal history record checks as
authorized by Administrative Order 7-41. This proposed ordinance would codify the current procedures and
authorize these same procedures for individuals accessing public facilities in such a manner or fo such an
extent that the governing body of the Gounty finds that preventing unsuitable persons from having such
contact or access js critical to securlty or public safety. ,

There is a companicn Item that will rescind Adminlstrative Order 7-41 and approve Implementing Order 7-41
to effectuate this pollcy. The companion item will accompany this item at the time of the public hearlng and
second reading of this ordinance., .

Scope :
This ordinahce will have a countywide Impact.

Flscal Impact .
The cost incurred by user departments to perform background checks is $40.50 for applicants, contractors

and contractual temporary personnel, and $33.00 for volunteers and non-pald interns. These rates do not
change and an additional fiscal Impact to the County is not anticipated with the approval of this ltem given
that the County is aiready conducting pre-employment fingerprint-based criminat history record checks.

Track Record/Monitorlng '

The Human Resources Department will continue to manage the use of ciiminal history background checks in
the recruitment and selection process. Guidellnes from the Equal Employment Opportunity Commission will
be utliized while working with all County departments concerning the use of pre-employment fingerprint-
based criminal history record checks in the selection of applicants, volunteers, Interns, contractors and

contractual temporary parsonnel,
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In addition to ceordinating with the Human Resources Department for fingarprintlng and background checks
of all temporary and employment agency employees; County departments managing public facllities that falt
under this requiremenit shail ensure that contractors, vendors, repair persons or dellvery persons accessing
these facilites are also properly screened by the Human Rescurcaes Depariment, as appropriate. More
spech ically, any person who has direct contact with Indlvidual members of the public or access to any public
facility or publicly operated facility In such a manner or to such an extent that the governmg body of the
county finds that preventing unsuitable persons from having such contact or access is ctitical to secur]ty or
pubhc safety must be propetly scraened,

Background
On January 20, 2005, the Board approved, through Resolution R-71-05, an {ntergovernmental Agreement

betwesn Miami-Dade County and the Florida Department of Law Enforcement (FDLE) that allows the County
access o state and national fingerptint-based criminal history records databases of FDLE and the Federal
Bureau of investlgations (FB!) through the FDLE Volunteer and Employee Criminal History System (VECHS),
The Intergovernmental Agreement allowed the County to expand its process to Include comprehensive pre-
employment fingerprint-based criminal history checks on a natiohal basis to comply with the National Child
Protection Act {(NCPA) of 1993 and the Volunteers of Chiidren Act (VCA) of 1998 {Attachment 1).

On February 0, 2012, the FBI performed an Integrated Automated Fingerprint [dentification System Audlt of
tha Cpunty § pPIOGESS of conducting pre-employment criminal history background records checks. The Audit
found that the County was processing individuals not subject to background checks under NCPANCA
through VECHS (Attachment 2). The FBl's concern stemmed from the fact that NCPA/VGA background
checks are not applicabls to all Mlami-Dade County positions,

Addltlonaliy, the FBI corresponded with FOLE on August 6, 2013 and advised that Adminlstrative Order 7-41
is not sufficlent to satisfy the requirements of Public Law 92-544, which authorized the County to conduct
national crimlnal history background checks, because It did not qualify as an ordinance adopted under
section 125.5801, Florida Statutes. More specifically, Administrative Order 7-41 is not sufficient because i
only relates to the authorlty of the Mayor and does not recognize the Board as the entity that enacts
ordinances related to the affairs, propety and govemment of Mlami-Dade County (Aftachment 3).

Enactment of the attached ordinance by the Board Is required pursuant to state statute, but will also
authorlze natlonal ctiminal history background checks for applicants and volunteers to positions deemed
critlcal to security or public safety. Therefore, compliance with the state statute remedies the concermns of the
FBI as it relates to background checks, :

The final declslon regarding the County's abllity to continue utllizing FDLE and FBI databases to conduct
criminal history background checks is solely dependent on enactment of this ordinance.

ég;tzﬂ'fﬂiw-’ LS
Edward Marque%
Deputy Mayor




ATTACHMENT 1

Memorandum i

Date: Januaxry 20, 2005 '
' 1 Ttem No, 7(O)LN(C
To: Honorable Chajrman Joe A. Martines. Agenda [tem OIXC)

and Members, Bo, 4 of County Comirissioners

From: George M, BurggSs,A»
County Mangger

Subject: Intmgovemmental Agleement with the S’rate of Flortda Depariment of Law
Enforcement (FDLE) _

RECOMMENDATION

1t issrecormmended that the Boatd approve the Intergovernmental agreement betweett Miarni-Dade
County and the State of Florida Department of Law Bnforcement (FDLE) for the FDLE to provide
fingerprint based criminal hackgronnd checks for County employees, FDLE will provide baclground
checks through their Volunteer and Broployee Criminal History System (VECHS) under the National
Ghild Protection Act (NCPA) of 1993, as amended, and Section 943.0542, Florida Statutes, Approval
of this agreement will permit Miami-Dade County to expand is existing procedures and to perform
more comprehensive employee criminal background checks, Through the VECHS program, FDLE
atd the Federal Bureau of Iuvestigation (FBI) provide to qualified organizations (not individuals) state
and national fingerprint based otitainal history information on applicants, employess, ahd volunteers,
Currently, f’mgerplmts for full tine employees for whom more extensive background checks are not
requited by the varions County agencles, ate electronically transmitted o the Miami-Dade Police
Department (MDPD) for search against the focal Miami-Dade County Fingerprint Database. This
search does not fnclnde searches of fingerprint databases outside of Miami-Dade County. However, a
name search lg performed for any open figitive information (watrants) against the FDLE daisbase
which shows outstanding wattants and othet status files (public record), -

BACKGROUND

Miami-Dade County desires to conduct more exiensive background checls than are currenily
performed through existing procedures. Prior to the enactinent of the National Child Protection Act of
1993, as anxended, and subsequent provisions included in Section 943.0542, Fiorida Statules, the.
County was not able to access fingerprint based criminal history due to tho restrictions that lintited
access and use fof law enforcement purposeg only. The Counly has been advised by the State of
Florida that oriminal history checks that were previously unayailable, can now be accessed as 2 resull
of the NCPA (1993) as amended, and Florida Statute 943.0542 (1999} because the County provides
gervioes to children and the elderly, This change opens celminal history information to Miami-Dade
Counly thal may be accessed through the FDLE and FBI fingerprint based criminat history records
databases As a result, this scarch can be requested for any position within our organization,

The current feey for conducting criminal history background checks are cuﬂenﬂy $23.00 for the state
of Florida record search plus a foderal search fee of $24.00 for epplicants and employecs, and $36.00
for volunteers ($18.00 EDLE and $18.00 FBY). ¥DLE collects both payments and forwards the
appropriate foderal fees fo the FBI. The Employce Relations Depariment anticipales executing
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approximately 3,000 background checks for new pofential hives per year which amounts to an
estimated $250,000 per year, The NCPA requires the FDLE and the FBI o make a reasonable effort to
yeturn history information within 15 business days. However, the FDLE cunent{y processes Florida
record checks within 5 business days.

it should be noted that while FDLE criminal histery and warrant information may be accessed ns
public information through the Infemet, this is a name search only, However, namo searches can
produce erroneons resulls due to the unreliability of name information. Additionally, while Florida
Warrant information i available at no charge through the Internet at http://www fdle.state flns, this
background checlc does not qualify as “crintinal justice purpose”, Consequently, they cannot be done
using the Florida Crime Information Center access at MDPD, Also, natichal warrants can only be
obtained as part of a fimgerprint based check,
"

Appljoval of the attached agreement will permit Miami-Dade Connty to expand the County’s local pre-
employthent criminal background checks to include a search of slate and national criminal records
datebases,

i)
Ty

(B

Asgigtant Conmty Manager




-MEMORANDUM

(Revised)

TO: Honorable Chairman Joe A, Martinez DATE: January 20, 2005
and Members, Board of County Commissioners :

FROM: obert A, Giﬁsburg

SUBJECT: Agendaltem No. 7(0)(1){c)
County Atiorney

Please note any ifems checked,

“4-Day Rule” (“3-Day Rule” {for committees) applicable if raised
6 weeks required between flrst reading and public hearing

4 weeks notification to municipal officials reguired prior to public
hearing

Decreases revennes or increases expenditures without balancing badget
Budget required |

Statement of fiscal impact required.

Bid waiver requiring County Manager’s written recommendation

Ordinance creating a new boacd requires detaifed County Manager's
report for public hearing

Housekeeping item (no policy decislon required)

—————iey
—
————
—
et et
—_—
e —a—

No committee review




Approved f' - B ”MQ}ZQ; Agends Ttem No. 7oy {1) ()
Veto - ' : D1-20-05
Overrido . ‘ GFFILIAL FILE ww ’
— . v, . DLERK OF THE B
&F SOUNTY GGMNH

RESOLUTIONRO, %-71-5  RADE CQUNTY, FLOR

RESOLUTION AUTHORIZING EXECUTION OF AN
NTERGOVERNMENTAL ~AGRBEMENT BETWEEN
MIAMEDADE COUNTY. AND THE STATE OF FLORIDA
DEPARTMHENT. OF LAY ENFORCEMBENT (FULE) FOR
TRE FDLE TC PROVIDE FINGERPRINT BASED
BACKGROUND CHECKS ¥OR COUNTY EMPLOYRES
AND VOLUNTEERS THROUGH THER VOIUNIEER
AND BMPLOYEE CRIMENAL HISTORY SYSTEM
(VHCHY) FOR CRIVINAY, FESTORY RECORD CHECKS
UNDER THE NATIONAY, CHED PROTECTION ACT OF
1093, AS AMENDED, AND SECTION 9430547 BLORIDA,
STATUTHS; AND AUTHORIZING TBE COUNTY:
MANAGER TO EXHCUTE AGREEMENT ~AND
TERMINATION PROVISIGNS AS CONTAINED THREREN

WHEREAS, fhis Board detites to avpomplish the pumipeses ouflined in the

acoompanying memoranduni, R.COpY of which s incerpomtéd hetein by fat‘arsnca; and -

WHERBAS, the Home Rule Charter authorizes Miami-Dade County fo provide
for the uniform bealih and walfaxe of the residents throughont tha Connty and forther
* provides that sl fanctions not nthqrxviss spaoifically ngalgned.o-oftirs wnder fho Chattor
shall be pexfortaed wader the supéeision oftho County Mimager;and

- WHEREAS, this Board desttes that Miami-Dads County exerolse due diligence
in the employment of qualified individwals to County servive who provide diroct sind

indireot serviees to vesidonts thronghout the Connty, atd

WHEREAS, tho State of Florlds, Fletida Dopartment of Law Enforcement,
provides said servioos of velye to the Covaty and has demonsiratéd an sbility fo provide

theso services; and

WHEREAS, the County e desirous of obteining those servioes,

¥ g
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NOW, THEREFORY, Bl YY RESOLVED BY THE BOARD OF COUNTY
COMMISSIONTRS OF MIAMI-DADE COUNTY FELORDA, tal fhis Bowd
anproves fhe sxeoution of ths Iﬂtargovemmenh;l Agreement botwesn Miami-Dade
Coupty and the State of Floxide, Florlda Department of Law Faforeonent to enabile the
County to chtain fingerprint based blackgrt')u.u(_! ghecks for County amployees through the
Volanteer and Brployes Critnine] History System (VECHS) for Ctiming] History

Tteoord Checks nmder the Nationial Child Profeotion Act of 1993, 2 amended, and
2+ Sgetion 943.0542, Florlda Statntas; mnd sutherizes the CﬂuntyMaﬂagm“ to exconte saG

&

for and on behalf of Mismi-Dade Gownty; and to anthorize ‘Ihe-Coumy Managet to

gxecule terminatlon provisions as confained therein.

The foregoing resolution-way offersd by Commissionor Satly A, Heyman , who '
moved itx edoption, The motion wes seconded by Commissioner ¥aty forenson  and
upon bemg pnt tn & vole, the vote was ns follows:

Joo A, Marithez, Cﬁarrman aye
Dennis C. Moss, Vige-Chalinan 39

! Brmo A Baelto  sbgent Dr. Barbara C&I‘a}fHShuIat ey

- Josg'"Pepe” Diaz dhgent - Carlos A, Gimanez aye

" Sally A, Hoymar., aye Batbara J. Jordn

| DowinD.Rolle &=’ Natache Sefjes abacat
' Katy Sorenaon ay’; ont Rebeoa Sova dye

Sen, Yavier D, Souto
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The Chairperson thereupon declared the resolution duly passed and adopted this

20th day of January, 2005, This Resofution and contract, Jf not vetoed, shall become

effective in accordance with Resolution No, R-377-04,

Approved by the County Attorneygs

~af

to form and legal sufficlency

Eric A, Rodriguaz

&

MIAMI-DADE COUNTY, FLORIDA

‘BYITB BOARD OF COUNTY

COMMISSIONERS

HARVEY RUVIN, CLERK

By:
Deputy Clerk




Florida Depariment of Law Enforcement
Criminal Justles Ibformation Services fJser Services Bureay

VEGHS QUALIFIED ENTITY APPLICATION
Yolunteer & Employoe Criminal History System (VECHS)
for Griminal Histary Record Chacks
unider the Naflonal Child Protection Aot of 1893, as amendead,
and Section 943.0542, Florlds Statutes

eIty Name Memic-Dade Camity

PHYSIOAL OPERATING ADDRESS It ELoripa: _ L MW, Ist Streek, fuite 2110, Miant, Florida 35128
oounTy; Mizmi-Dede

' MAIN GORPORATEIORGANIZATION PHYSI0AL AnpREss; 113 BLW, dst Street Miad, Florida 33128

wALING AppRess; LT N Ist Strest, Saite 2110 Miemi, Florida 33128

ENTITY PHONE: ( SO0y 3751580 eaw {05y 3752459

NAME OF ENTITY HEAD: G80rge M. Borgess i County Mansger

contacT person: _Louald 5. Allen rorLe; Dizestor, Fiployee Relations Tept.
GONTAE:%;FPHONE: (35 ) g1 . E-mAIL AppREss:; DON@mY amddade . gow.

LEGAl;-;'YPE aF ENTITY (Sslect oneli Governmental {Fulilic) Filvate - Non-Profit I:l Privata - PrnﬂtD

Please chack all appropiate areas balow that appty 1o the service(s) provided by your antity tn ohildrew, the eMarly, andfor fhe disablard, NOTE:
A “ehild” InsTudes any uninarded person tnrder 18 yonrs afage that has nof been emancipated by order of & conrl. An “slidenly parson™” meuns
ahy persoh 0 yaars of age of oldar, A tdlznhled person” includes any person with a manial or physical tnpaliment whe requlres asslstanco tn

etforn tha ormors dally tasis,
" Fypo of Person(s) Care or Treaiment Ed{g’:ﬂg‘g;ﬁ?ﬂgw’ Suporvislen Recreaflon Cara Placement
ohIIA . X % 2 Ll L
Eldarty il X X A 2
Disabled X X X £ A

* BNTITY MISSION STATEMENT/SUNMMARY OF TYPE OF SERVIZES YOUR ENTITY PROVIDES - Plaase desctihe the servioss your entlfy provides
that wauld quallfy your entily to recelve sials atid nallonaf oviminal history reeord chacks undor this progrand dnd the appllcabla laws:

Miani-Dade Cormty provides a variety of social sexvices to children, the elderly, and disdbled requiving divect
coatact with these residents by County staft,

Do you play fo request state & natlonal criminal history eliecks thiough ibe VEGHS Pragrem ot YOUR current ot prospeciive FLORIDA
dinployees, voluntecrs, confraciorsivendots? YES HO If-no, please explain (continie on separate pages, If nscessary):

{Confraptors of vendors may be cheched hrougl the VEGHS Program, if thay have &y may have unsbparvised access to the Ghitdren, slderly, or
digabled parsans foywhatm a gualiiled entity provides care)

Muriber of Currant Employees; 30.000 Numbar of Current Yalunteors: 500
¥ .

Wenwher of Expectat] New Employass Numbsr of Expected Now Voluntgers

duying the next 12 mionthar 2, 500 duritg the next 12 months: 500

fra you currantly raqulred by la‘%-tu ohbitaln state and patlonal (LEVEL 2) criminal history record c:her.'ks or gﬂ;}z of your curranl/proepeciive
onmtployees, voluntesrs? YES Ng If yos, w%ﬁgﬁa agency monitors your entity and theze requlred record chacks?
]

_——

PLEASE NOTE! Entitles that are required to pbiain state and natlonal (LEVEL, 2) eiminal fitsfory checks tiyder olher statutory proylsfens, oh il
or speeiilc smployessfvaluniears, must continue fo comply with those slatutes and the procedures thet specifically apply ta them, Thess enllfles
must contings to use the fingerprint cards spectilcally provided for procassing the reguired recard cheoks. Rerquesis for thess teguired erimfnal
hstery yacord checks may pot he processed 4hrough ihe VEGHS Program, pursuant to federal and Flotlda law..

Approxtmately how many fingeropipt cavds do you anticipate stubmlfting to FDLE, throuigh the YECHS Program, | 3,000
for state apd naflonal eriminal history record checls, within the pext twelve months?

SIGNATURE OF ENTITY HEAD: — : S DATE:

Ploase mall your oompleted appifoation to FOLE ak the address bolow, Pleast confot us at the nutiber below for further ihformatian,
o FLORIDA DEPARTMENT OF LAW ENFORCEMENT
USER SERVICES BUREAY - ATTN; VEGHS TEAM - PO, BOX 1488
. TALLAHASSEE, FL. 323021489
(450) 410-VEGHS

Vi:QHB-nppltallon [revisod B1-2004).doc

\%




Flotida Department of Law Enforcement
Griminal Justles Information Sshvices
User Services Bureau

VECHS USER AGREEMENT
Volunteer & Employes Griminal History System (VECHS)
for Crimlnal Histery Record Checke by a Qualifled Enfity
under the Natlonal Chitd Protection Aot of 1893, as amended,
and Section 943.0642, Flarida Statutes

Partles to Agreement’

This Agreement, entered Into by the Florida Department of Law Enforcement (herelnafter
referrad to as FDLE), an agency of the State of Florfda, with headquarters In Tatlahassee
Florlda, and Mismi-Dade County
(hereinafter referred 1o as User), located at 111 N.W. 1 Street, Suite 2110

Miami, FL 33128 . is Intended to set forth the
ferms and condiions under which eriminal history background checks authorized by the
Natlonal Child Protectlon Act of 1993, as amended, (hereafter referred to as the NCFA), and
as itmplemented by Secilon 43,0642, Florids Statutes, (F.8.), shall be conducted,

A, FDLE has established and maintains intrastate systems for the collection, compilation,
ahd dissemination of state criminal history records and information In accordance with
' subsection 943.05(2), F.S., and, additionally, is authorized and does participate in
simifar muit-slate and federaf crimfnal history reoords systems pursuant to subsecimn_
043.06(2), F.8;

B, FDLE and lts user agencles are subfect fo and must comply :with perfihent state and
federal regulations refating 1o the receipt, use, and dissemination of records and record
Information derivad. from the sysfems of FDLE and the United States Department ‘of
JusHce (Chapter 943, F.8., Chapter 11C-6, F.A.C., 28 C.F.R. Patt 20);

G, User Is a public, private, for profit, or not-for-profit entlty operating within the State of
Florida and Is authorized to submit fingerprint cards and review resullant criminal history
records as part of the soreening process for lis current andior prospective employees
and volunteers (which classes of persotis shall be understood for purposes of this
Agreement fo include contractors and vendors wha have or may have uneupervised
access to the children, disablad, or elderly persons for whom User provides care),
pursuant fo section 843,0642, F. 8, , and the NCPA, and forms the legal basis for User's
acoess to orfiminal history racord ' formation derlved from the systems of the U8
Department of Justice; and

D, User Is deslrous of obtalning and FDLE Is required and willing to provide such services
80 long as proper reimbursement ls made and all applicable federal and state laws,
rules, and regulations are strictly complied with,

VECHA VSEA AGTREEMENT-Y froviaed 01.2004).dos

X I




Florida Departiment of Law EnforcamahUCJISIUSENECHS |
(VECHS ~ Violunteer & Employee Crimlnal History Syatern)
User Agreement for Crinainal History Record Checks

Page 2

Mow, therefore, In light of the forégoing representalions and the promises, conditions, terms,
and other vaiushle considerations more fully set forth herelhafter or incorporated by refevence
and made a part hereof, FODLE and User agree as follows:

Il. Service, Compliance, and Processing
A, FDLE agrees to:

1. Assist User concerning the privacy and securlty requirements Imposad by state and
faderal laws, and tegulatlons; provide User wiih caples of all relevant laws, rules,
and or regulations as well as updates as they occur; offer periodlo trainlng for User's
personhngl; .

2. Provide User with such state criminal history records and thformation as repotted to,
processed, and contained In l{s systems and legally avaflable o the User; and

3. Act as an Intermedlary between User and the United States Department of Justice,
securing for the use and benefit of Uset such federal and mulfl-state criminal history
records or Information as may be avallable to User under federal laws and
regulations. :

B. llseragressta: -

1, Submit requests to FDLE for criminal hslory background checks pursuant to this
agreement only for User's ocurrent and prospective Florida employees and
volunteers, for whom User Is not afready required o obfalh state and national
~(tevel2) criminal histery background checks-under~any -other state or federal
statutory provision. User shall continue to comply with all other such statutory
provisions for all applicabie persons; S

2, Determine whether the ocurtent or prospective employee of volunteer has been
“convicted of, or s under pending Indictment for, a arime that bears upon his or hey
fitness fo have access fo or contact with children, the elderly, or individuals with
disabillties;

3. Obtaln a completed and signed Walver Agreement and Statement form (provided by
FDLE) from every cument or prospective employee and voluriteer,_ for whom User

" submilts a request for a eriminal history background check to FDLE. (The sighed
Waiver Agreament and Statement allows the release of state and nafional erlminal
history record [nformation to the qualifisd entity) The Walver Agreement and
Statement must Inolude {he following: (a) the petrson's name, addréss, and date of
birth that appeat on & valid idenf(fieation document {as defihed af 18 U.8.C. section
1028); (b) an Indication of whether the person has or has hot been convisted of a
oiime, and, i convioted, a descrption of the crime and the partlculars of the
sohvietlon; (¢) a notification 1o the person that User may request a criminal history
background check on the person as autharized by secflon 843.0542, F.S,, and the
NCPA; (d) a notification fo the person of his or her rights as explained [n paragraph
12 below; and (a) a hollfication to the person that, prior to the completion of the
Background cheok, User may choose to deny him or her unsupervised access fo a
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person to whom User provides care. User shall refaln the origipal of every Walver

Agreement and Statement and provide FOLE with s copy thereof;

Use only fingerprint cards provided by FDLE specifically designed for use wilh
requests for criminal history resord checks under the NCPA; provide FDLE with a
properiy eompletad and exscuted fingerprint card for each current or prospactive
employee and volunhteet for whom User requests & criminal history record check
pursuant to this agresment; and Indicats elther "NCPANCA VOLUNTEER" or
NGCPANCA EMPLOYEE" in the “reason fingerprinted” blosk of each fingarprint card
submitted. (VGA refers to Volunteers for Children Act),

Keep all records neoessary to faotitate a security audlt by FDLE and to cooperats In
such audlts as FOLE or other authorlties may deem necessary. Examples of records
thal may be sublect to audit are criminal hilstory records; nofificaflon that an
Individual has ne erlminal histary; internal policles and procedures articulating the
provislons for physlcal security; records of all disseminatlons of criminal history
Information: and & current, executed User Agreement with FDLE;

[F ENTITY |8 PRIVATE, FOR PROFIT OR NOT FOR PROFIT* - Pay for services
provided by FDLE and the Fadaral Bureau of [nvestigation (FB() in accordance with
rule 11C-8.004, F.A.C., with the submission of fingerprint cards; '

*[E ENTITY IS A GOVERNMENTAL AGENCY* - If set up on a billing account with
FDLE for servioes requested pursuant to this agreement, reimburse FDLE, in &
{imely fashion, in sccordance with rile 11C-6.004, F.A.C., upon proper presentation -
of billing for state services rendered and relmburse the FBI, in a timely fashion via
FDLE, uponh proper presentation of billing for federal services rendered. !f not oh a
bililng—aeceount—User-shall pay for serviess-previded-by -FDLE--and-the-FBi-n---
accordance with rule 11C-6,004, F.A.C., with the submission of fingerprint cards and
requests for eriminal history background checks; : .

*IE ENTITY 1S A GOVERNMENTAL AGENCY*" - Maintain adequate records and
monitor allooate funds for payment of serviees under this agreement;

insure that the appropriafe personnel khow to keép the Information obtalnad under
this agreasment in a secure placa and to use it only for the screening as outlined in
this agreement;

Prompily advise FDLE of any violaflons of this agreement;

Share criminal history Information with other qualified entities only after confirming
with FDLE that the requesting entlly has been deslghated a qualifled entity and has
slgned a user agreement, and only after verifylng that the current prospective
employee or volunieer has authorized the relpase of his or her cririnal histary
records, If any, to ofher qualified entitfes by a statement on his ar her signed waiver,
User will respond 1hat It Is unable to provide any information to the requesting entlty
if the surrent or prospective employes or volunteer has requested that hls or her
eriminal history record (8) nat be relersed to any ofher gualified entity; and

Notify the current or prospective employea of volunteer of g or her right to obtain a
copy of the oriminal history records, if any, contalned In the report, and of the
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peison's right to’ challenge the accuracy and completeness of any Information
contalned In any such report, and fo obtein a datermination as to the validity of such
challenge bafore a final determinatlon regarding the persen Is made by the qualiflad
entity reviewing the eriminal history Infarmatlon, (Information on these rights may be
obtained by contacting FDLE, regarding Florida records, at FDLE, Aftn: USBIVECHS
Unit, PO, Box 1488, Tallahasses, Florlda 323021489, (860) 410-8324, or by
contacting the FBI, regarding faderal/nalionsal records, at FBI, Crimlnal Justice
Jnformation Services Dlviston, Atin: SCU, MOD D-2, 1000 Custer Hollow Road,
Clarksburg, West Virginla 26306, (304) 625-3878.) A qualified entity that is required
by law fo apply screening criterla, notwithstanding any right to contest or request an
exempilon from disgualificatfon, shall apply such screening criterla to the state and
national criminal history record Information recelved from the department.

tl. Privacy and Securlty

A. User shall use eriminal history record Information actjuired hereunder only to screen
Users Florida current and/or prospective employees andfor volunieers, and only for
purpose(s) of employment andfor determination of suitabiiity for access to children,
elderly, or disabled persons, pursuant to the terms of the NCPA of 1993, as amended,
and section 843.0542, F.S, If User is a governmental agency, such records may
additongly be used in administrative hearings associated with ane of the snumerated
purposes; :

B. User shall not commingle criminal history records with offer records, whether such other
records are public or not;

C. User shall not duplicate andfor dlsseminate orlminal history records actuired heretnder
~Sfaryse-culsideofdseranflty-axcept-as-autharized-by-state and federal aw. -Bharing-of
criminal history records with other qualified entities Is permitted by the FRI provided tha:

i. Such other entlfy s authorized to recelve criminal hislory record Information derived
from the sysfems of the U.S. Depadment of Justice in the manher speoclfied herein
and User has veiified the other entlty's qualifying stalus as required hereln; and

2. Usar properly listed “NCPANVCA VOLUNTEER" or "NCPANCA EMPLOYEE', in the
"reason fingerprinted” block of the fingsrprint card User submitted to FDLE for the
applivable current or prospective employee or volunteer.  (VCA rtepresents
Voluntesrs for Children Act);

). User has baeﬁ appioved to recelve criminal history record informatiotr pursuant fo
specific statutory authority and shall not use eriminal history record formation acouired
pursuant to such approval for any other purposs; '

E. User shall not use or rely Upen a criminai history record or Informabion which Js or s
fikely ta be out-of-date and, In any event, If ciminal acfivity Is pertinent o and considered
at the fima of an employee or volunlear's service, a cuitrent computerized ctiminal history
must be requested and refled upon;

F. User may destroy criminal hisfory records when they are no fonger heeded. The otlginal

Waiver Agreement and Statament form must be retalned by User for as long as the
employee or volunteer I8 working for User, or for five years, whichever is [onger,

VYECHSE USEN AGREEMENT-2 frevlsad 01-2004).dac

|+




Florida Departiment of Law Entorcement/CJIS/USBAVECHS
{VECHS - Volunteer & Employee Ctiminal Ristory Syetem)
User Agresment for Crlminal History Record Checks

Page & - . _

Destruction must be aceomplished in a way so that.the information cannot be refrieved;
for example, the resords may be shradded;
G, User shall keep-eiminal histary revords aequired hereunder in a secure file, safe, or
other securlty device, stch as locked flle cabinet in an access-confrolied area, and shalt
take such further steps as are necessary fo Insure thaf the records are accessible only
fo those of its employees who have been {rained In thelr proper use and hatdiing and
have a need te examine such records; and

-

H. **IF ENTITY IS SUBJECT TO THE PUBLIG RECQRDS ACT™ - If User is subject fo the
Public Records Act, chaptar 119, F.5., User shall, upon receipt of ahy request, pursuant
to the public records law, for a processed fingerprint caid or criminal history record,
transmit the request, along with the involved fingerprint card and eriminal history record,
to the Florfda Departmeant of Law Enforcement, Atfentlon; User Services Bureau, FDLE
will prepare copies of the involved deocuments, oblfiterating any state or federal data
which Ts not avallabla for dissemination under the Florida public records taw, and return
all documents to the User for response to the requester, However, a processed card, or
photocopy of same, may he provided to a law enforoement agency for fingerprint
identificafion purposes, If so requested. User shall not release any criminal history
information that is made exempt from publie records disclosure by law. [h particular,
record informalion derivead fom the U.S. Depattment of Justice shall not be
disseminated putside the User entity or used for a purpose other than that specified In
the siatute autherizing the réquest, sectlun 943.0642, F.8,

V. Terminatlon

Elther FOLE or Uszer may suspend the perfurmance of senvices under this agreement when,
jtthe-reasonable-esiimation-ef-FDLE-or-Uoer-the other party-has-breashad-any-matertal
term of the agreemont. Furthermore, upon FDLE becoming aware of a violation of this
agreement which mighl Jeopardize Florida's access to federal criminal history Information,
FDLE shall have the option of suspending services under this agrebment, pending
resojution of the problem. The viclatlon of any tnaterial tarm of this agreement or of any
substantive requirement or limitation Imposéd by the federal or sfate statutos, regutations, or
rules referred ta fn this agreement shall be deemed a breach of a material ferm of the.
agreement, '

Secfion 943.053(4), F.S., provides that criminal history record Information received from
(FDLE) “shall be used anly for the purpose stated in the request.” National criminal history
information recelved from the FBl le mads confidentlal by federal faw and regulation.
Secilon B15.04(3)b), F.S., prohiblis, as a third-degree felony, the willful ahd knowing
disclosure of dafa frem a computer system, without suthorization, which data is made
confidential by Iaw, ’ ' .

v, "Misceilaneoua
A, User agrees that

1. User Is currently operating a lawful business or other entity within the Stafe of
Florida, with g physical address in Florlda;
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2. User is legally authorizad to operate iis business or other entity within the State of
Florida;

3. User has complied and will- continue fo- comply. with all regulraments teﬁprﬁ‘aperly
operate Its business or other entity within the State of Flotlda; and

4, User shall promptly notify FDLE upon any change to the above, including but not
fimited to name, address, and status Bs a business of other entlty aparafing in
Florids,

B. This agresment supersedss any previous agreements concerning the NCPA of 1993 as
amended, andfor section 943,0542, F.5.;

C, This agreement may be smended by FDLE as needed, {o comply with stafe or federal
laws or regulations, ot administrative naeds of FDLE; and

D. This agreement Is binding upon all User employees, agents, officers, representafivos,
valuntaers, confractors, vendors, successors in interest, beneficlaries, subsidiarles, and

assigns.

IN WITNESS HEREOF, the parties hereto have caused this agreement to be executed by the
proper offlcers and offtclals. ‘

MAME OF UBER ENTITY

ENTITY HEAD, TITLE
{PLEASE PRINT}
ENTITY HEAD |
. (SIGNATURE)
DATE
WITNESS TITLE

FLORIDA DEPARTMENT OF LAW BENFORCENENT (FDLE)

BY : TITLE
DATE
WITNESS TITLR
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ATTACHNMENT 2

February 2012

1.5, Department of Justice

Fadoral Bursat of Tnvestigation .
Crimingt Jusiies fnformaiion Sernlees Division
CJLS Audit Unit '

m‘tegmteﬁ Automated Fingerprint

Identification System Auwdif

Neoncriminal thstiﬁe Use of CHRY

Assessment .




Igteprated A,utom. ated Fogerpring ldgnﬂﬂegﬁon Bystem (TARIS) Audit

The BBI Ceimingl Justioe Information Serviees.(CYI8). Divislon has estabilshed audit programs
for the punpose of svalvating eompliance with policy tequitaments assooiated with noooss to
CJIS Systerms and information, The Integrated Automated Fingerpdnt Ydentifloation System
(TAFES) Audit apsepeoy domplianite with Interstate Identifieation Tadex (UL Watlonal Fingarprint
File (NEY) participatlon standards; federal laws aud ropnlations assoelated with the ve,
dissesminatton, and seourity of nations] otiminal history tecord informeatian (CHRI); tnd Natlonal
Chime Prevention and Privacy Compact (Corapact) rales and procedures, The JARIS Audit
analyzes tasthody vsed by Stats criminal history tecotd tapositorles, Bederal ageroies, und other
suthorized antities to ndminister policles and procedutal reruirentents,

X An ntegtal component of $he TAFIS Audit includes an assesstuent of agencies which recsive
« CHRY for nonevimine] Justioo purposes, The rssessment defatmings gormpllande with policy -
* reguirementy dotived and sutamatized from sotroes which ptimarlly inclede federal faws and
! ragulations assooiated with the use, dissemination, dud security of CHRY In addition, '
s compllanocs with Compact Counodl pules and procadures s assessed as part of the review grogess.
" The Cprapact Gouneil, oomprised of federal, state, and fooal govethmental tepresentatives, is
faderalty authotized to promulpats vules and prooadies governing the use of the INE Systom fot
nonoriminal Justice prposes. Other pollsy requirements may bo amsersed bised upon

T

appllcability to spocific agepoles. o

"Fhe review process inoludes g administrative inforview it ordet 10 assess whether pl'ocaldures '
used by the agenoy are compliant with policy, As applloabls, 2 validation of a sarapling of CHR1
requests submiited by the agzenoy 18 also conduoted, The resitlts ofthe roview are noluded irt the

TA¥IS Audit Report.
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Agﬂﬁnﬂy . 'Miami]flaﬂe County .
ORI 15020015 and V1302015

Date | Webraavy 9, 2012 ) ,
Auditor ! Cheryl B, Marple-Burke (U - Debornh Willinms)

Authorized Use of CHRT .
The FB1is aunthotlzed io exchange CHRI with, and for the official iee of, authorized offlolals of

A the Tedets! Governtocnt, States, oftles, and othet institutions, CHRI may be made available for
. use in conricotion with Heensing or employment, pursnant fo Public Lat 92-544, of afher faderal
- leglstation, and for other vses for which disseraitation s awthotized by foderal faw, CHRI
* pbtalned mder sich anthority may be used solely for the purpose for which £he record was
requested. Subject fingetpeints of otfier approved forms of positive identifioation shall ba
sttt with alf xequests for GRRI for nongriminal justios purposes. Acoess to the I using
naine-buset Inguivy s recotd réquest mphsuizes Ig.not permitied for tororiminal justice
purposes; uniess othetwise approved by tiu;. FBL and/or the Compact Conncll pussnant fo
appleable mpthority, {Tie 28, US.C.. § 134 (a){4); Title 43, US.C,, § 14676, Article IV (g)and
Avticle V() andl (6); TWle 28, C.RR, § 20.33.(a)(3) and (d), § 50.13, and Part 901; CHIS AR
“Coneept for the Exchange of Criminal History Recopds for Noncpiminal Jistice Uses by Means
of The TIf", Séarion B.) e . .

D—In sompliaice Commontss - () Hﬁ d g

Ezl Out of sompilance

Dissexmination of CITRY .

Access to CHRY by authorized offieials & subjeot te capcellation if dissemination iy made outside ‘
the racelvltg departmments, telatod ngencies, or other authotlzed entities. (Tirle 28, 1/.5.C,, § 534
(b): TWle 42, USIC., § 14516, Avtiole IV (¢} Tila 28, C.ER, $ 50.12 (1))

EJ T compllance Comments:
E] Out of complianios - - -
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Segurity of CHIT o o
Agetioles ave required to establish appropriate admitdstiative, technioal, and physloal safeguards

to'insure the seourity and confidentiatity ofrecords and to protsnt againstany anttelpated threats
or hazards to thelr sseutlty or lutegtity, (Thle 42, US.C, § 14616, drtieh 1Y (¢) and Title 5,
US.C., § 3520, (&){10)) : .

M In corplianee Cotmnonts: L
D Out of compliance ‘

B Access for Exipent Clronstances (Parpose Code X :

Yor purposes approved by the Compact Courcll, 2 delayed submisslon of fingerprints may be
permmissible under exlgent sircumstances, Onve a specific proposal has been approved by the
Comyrast Counoil, another state may apply for delayed fingerprint submisslon aoirststent with the
approved proposal, A proliminaty A name-based cheole {Parpose Code X) may be mads
pengiing the ravelpt of the delayed submission of the fingerpiints, The state tepository may
authorize ferurival access to authorlzed agencles deslpnated by the stats, to ensble them fo
oonduot such cheelcs. The fingerprints must be subnaltted within the time fame.spesified by the
Cotnpact Counoll. For the purposes of thls poliey, “tie flae” imeans the number of days fhat
alapsa betwesn the date on which fhie nate searoh was condneted and the date on which the state
repository sither positively identifles the fingemptint subjest or forwards the fingerpeinis to the
FBI ar the date & Federel agetey forwards the fugesprints to tho FBY, (T¥tle 28, C.ER, Pars 901)

Rlorida Proposal

‘The approved proposal methosizes I acoess.on # defayed fugorpilat subihtesion busis fo
ke emergehoy plasesmonts of childven by & state statate wilsh hew been approved by
tha U.S. Atiomey Ganeral pursuaut to Fub, L, 92-544. Persant fo the approved '
ptapossl, fingerpeings are to be submilted as & follow-up to fhs 11 name-based cheok
withidn five working days from such thme the name cheoks arasonducfed, Forthe
putpnses ofthe propossl, worldng duy is defined s day when a povetnmental agency is
apen for business, (Federal Register, Pol. 66, No, 93, pg, 28004) .

Amended Flotida Propogal

The appraved amended proposal expands the “five wosldng days” thme frame to *15
catondat days."(Federal Register, Vol, 68, No, 133, pg. 47369)

D In comypiiancs Comments:

D Out of comphiance

R

ﬂs R -A...-.;-.,.. T e T e o S e e e e e e



D In complinnce Comments;

%\Noi assessed

© Oufgpureing of Noneriminal Justice Administrative Functions o ' '
R, § 50.12 have bgen

The dissemination resttlotions of Title 28, U.8.C,, § 534 and ‘Tiils 28, CF.

neatnded to permit the ontsourelng of noneriminel fustice adrinistratlve fuctions vequiting
nosess fo CHRI 1o efther anothor governmentsl agency or o private cofttrzotor soting as an agent
for the anthorlzed recetving agenoy. The outsomolng of Aunoriminal jistles administrative
funotiens requiilng access to CHRT st comply with fhe Seouplty and Managetnent Controd
Outsouseitg Standard for Nun—Chgmalars. (TWe 28, CF.R., Part 906) )

D Out of comphance

]

Usex Xan '
Agenclas must ensure that alf fingetprint-hasad tpgmests for CHRI ats properly submitted In
order fo enstite the appropriate application af user fevs. Porsuant o Publie Law 101-315, the
FBY may osteblish and colect fecs to process fingerprint Jdentiffontion rocords and name checks
Tor nonerliainel Justise, non-law enforoeluett smploynient, Tn accotdsnes with Title 42, U.s.C.,
§ 5119afe), it the case of a background cheol conducted with fingerprints an g person who
voluniteers with a qualified entity, the Feos collected by the FBL muy not exooed elghteen dollas,
or the mofual tost, whickover 1s less.. The FBI doas tiot chargo o foe for Heatiiioation servicss
performed for oriminal Justice purposes, Including checks of applicants for orlminal fustloe

employsment,

E 1t cotapiiance Comtaetits:
D Out-of compHance
D_Not assesied




ATTAGHMENT 3

NMurphy, Gharles B
- From: Aldridgs, Thomas B, <Thomas.Aldridge@io.fbl.gov>
Sent: _ . Tuesdsy, August 08, 2013 12:30 PN
To: . Murphy, Chatfes
Co: Uzzell, Dunne; Gommodore, Tadd C.; Wickiine, Randsll P.; Chuaney, Christopher, Bokey,
Lori L.; Boone, David N.
 Bubjeot: Miami-Dade Administrative Order
Affanhments: SKMBT_75113080800140[1). pdf
Chiuck,

Thanks for providing a copy of the attached Miami-Dads Adminjstrative Order No. 7-41 regarding pro-
employment fingerprint based crimital history records check (effective 10/28/2003), Todd provided me witha
capy of the ordex for teview, For the reasons discussed below, this Order is not suffieient to authorjze FBI
criminal histary background checks for Miami-Dade county employees.

An Adminisirative Order ls not sufficient to qualify under the ¥lorida Public Law (Pub, L.} 92-544 umbrella
statutes, F.8.4, § 125,5801 ot § 166.0442. These Florlda statutes specifically require a county “etdinancs” to
aushotize & background check, Mlami-Dade Administrative Ordets relate to the authority of the Mayor. See §
5,02 ofthe Miami-Dade County Flome Ruls Amendment and Chartar, In oontrast, the Board of County
Commissioners of Dade County Is tbs entity authorized to pass ordinances relating to the affalts, property and
government of Dade County, See § 1 1(b) of Art. VIIT of the Constitution of 1885, as amended. Hetce, the
Miami-Dade County Commission tust pass an ordinance to qualify under the Florida umbrelia statutes
identified above.

The submitted Admivisirative Order applies to the Floride VECIIS walver syster, which is speclfic to the
NCPA/VCA. As previously advised, the NCPA/VCA is not applicable to all Miami-Dads county employees.

Finally, the Administrative Order does not make the necessary determitiation which county goverment
positions are "oritical fo secutity or public safety." This is a roquirement of the Floride Pub, L. 92-544 statutes
noted above, , . -

The Miami-Dade County Commission ean model its ordinance on the previously approved Collier and Palm
Berch ordinances authorizing eritninal histoty background checks of its govemmment employees, I recommend
that the draft ordinanice be submitted to AU for review prior fo belng enactad,

Plegse let me know if you have any quéstions.

Thotmas G, Aldridge

Ascess Integrity Unit

Office of'the General Counssl
CJIS Division '

(304) 625-3620

BB (304) 672-D466
thomag.aldridge@ic,fhi.gov

Confidentiality Statement:

This mesvage is iransmitted lo you by the Office of the General Counsel of the Federal Bureay of Jnvestigation.
The message, along with any attachments, mey be confidential and legolly privileged. If you are not il
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TO: Honorable Chairman Jean Monestime DATE: March 17, 2015
and Merabers, Board of County Commissioners

oy

R. A, as, Jr, : SUBJECT: AgendaltemNo. 7(%)

FROM.:
* County Attorney

Please note any iiems checked,

“3-Day Rule” fox committeey applicable if raised
6 weeks required between fivst reading and publi¢ hearing

4 weéks notification to municipal officials required prior to public
hearing

Decreases revenues or increases expenditures without balaneing budget
Budget required
Statement of fiscal impact required

Ordinancé creating s new board requires detailed County Mayor’s
report for public hearing

No committee veview

Applicable legislation requires imore than a majority vote (i.e., 2/3°s R
3/5%s , Inanimous ) to approve '

Cuarrent information regarding funding source, index code and available
balance, aud available eapacity (if debt is confemplated) required

3% 206




Amended

Approved ‘ . Mayor : Agenda Ttem No. 7(E)
Veto 3-17-15
Overtide

ORDINANCENQ, 15-20

ORDINANCE RELATED TO CONDUCTING CRIMINAL
HISTORY RECORD CHECKS; CREATING SECTION 2-30 OF
THE CODE OF MIAMI-DADE COUNTY, FLORIDA;
CODIFYING AND REVISING THE AUTHORITY TO
CONDUCT CRIMINAL HISTORY RECORD CHECKS ON
CERTAIN COUNTY EMPLOYEES, APPOINTEES,
CONTRACTORS, OR EMPLOYEES OF CONTRACTORS IN
ACCORDANCE WITH STATE LAW; PROVIDING
SEVERABILITY, INCLUSION IN THE CODE, AND AN
‘ EFFECTIVE DATE

WHEREAS, in 2005, Miami-Dade County instituted a policy for conducting criminat

b,;:lckgromd checks of employees, applicants and others as more fully set forth in Administrative
Order 7-41 pursuant to section 125.5801, Florida Statutes; and
WHEREAS, section 125.5801 was amended in 2013 to expand its scope; and
WHEREAS, scction 125.5801 currently requires guch criminal background check
policies to be enacted as an ordinance approved by the Board of County Commissioners in order
to permit state and national criminal history records éhecks for.

(a) Any position of county employment or appointment,
whether paid, unpaid, or contractual, which is identified as
critical to security or public safety; and

(b)  Any private contractor, employee of a private contractor,

vendor, repair person, or delivery person who has direct

- confact with individual members of the public or access to

any public facility or publicly operated facility in such a

manner o1 to such an extent that the governing body of the

county finds that preventing unsuitable personms from

having such contact or access is ctitical to security or
public safety; and
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WHEREAS, to. implement the current requirements of section 125.5801, this Board
determines that it is in the best of interest of the County to renact this Ordinance and through a
companion resolution, rescind Administrative Order 7-41 and replace it with Implementing
Order 7-41 to provide that tﬁe persons set forth above are subject fo a criminal history
background check through the Florida Department of Law Enforcement and the Federal Bureau
of nvestigation; and

WHEREAS, this Board finds that Implementing Order 7-41 authorizes criminal history
recqrds checks of any position of county employment or appointment, whether paid, vopaid, or
conj:ractual, which is identified as critical to security or public safety; and any private contractor

‘-@lyf’employee of a private contractor who has direct contact with individual members of the public
or access to any public facility or publicly-operated facility to such an extent that such contact or
access is critical to security or public safety; and this Board deems that the positions to which
this Ordinance and Implementing Order 7-41 applies are critical with regard to secﬁrity or to
public safety; and

WHEREAS, such criminal history tecord checks include fingerprinting these
individuals, and having the individual’s fingerprints submitted to the Florida Department of Law
Enforcement for a state criminal history background check and to the Federal Bureau of
Investigation for a national criminal history records check; and

WHERJEAS, the information obtained from the criminal history record checks will be
used to determine the respective individual’s eligibility for employment or appointment by the

County as authorized by this Board and section 125.5801,
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NOW THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA:

Section 1. Section 2-30 of the Code of Miami-Dade County, Florida, is hereby

created to read as follows:!

Sec. 2-30. Criminal history record checks for ceftain
county employees, appointees, and contractors.

Pursuant to section 125.5801, Florida Statutes, as such may be
amended from time to time, state and national criminal history
background ¢hecks shall be required for:

(a) Any position of county employment or appointment,

whether paid, unpaid, or contractual, which is identified as

: ctitical 1o security ot public safety puorsuant to

% Implementing Order 7-41, as such may be amended from
' time to time; and

(b)  Any private contractor or employee of a private confractor
who has direct. contact with individual members of the
public or access to any public facility or publicly-operated
facility to such an extent that the legislative body of the
County finds that such contact or access is critical to
security or public safety, as set forth in Implementing Order
7-41, as such may be amended from time to time.

- Each such person shall be fingerprinted who is applying fot any
such position, continuing employmerit or appointment in any such
position, or having such contact or access, The Miami-Dade
County Human Resoutces Department, its successor department,
and other applicable departments shall conduct such state and
national criminal history background checks.

Fingerprints obtained pursuant to the authority of this section shall
be submitted to the Florida Department of Law Enforcement for a
state critninal history records check and also to the Federal Bureau
of Investigation for a national criminal histoty records check. The
information obtained from each respective criminal history record
check conducted pursuant to this ordinance shall be used to

! Words stricken through and/or [[double bracketed]] shall be deleted. Words underscored

and/or >>double arrowed << constitute the amendment proposed. Remaining provisions are now

in effect and remain unchanged.
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determine a person’s eligibility for employment, appoiniment, or
access and to determine & person’s ehglblhty for continued
employment, appomtment Or BCCeSS. :
Section 2. If any section, subsection, sentence, clause or provision of this ordinance
is held invalid, the remainder of this ordinance shall not be affected by such invalidity.
Section 3. 1t is the intention of the Board of County Commissioners, and it is hereby

ordained that the provisions of this ordinance, including any sunset provision, shall become and

be made a part of the Code of Miami-Dade County, Florida. The sections of this ordinance may

iy

be renumbered or relettered to accomplish such intention, and the word "ordinance" may be
changed to "section," "article," or other appropriate word.
o Section4.  This ordinance shall become effective ten (10) days after the date of

enactment unless vetoed by the Mayor, and if vetoed, shall become effective only upon an

ovetride by

PASSED AND ADOPTED: March 17, 2015

Approved by County Attorney as W
to form and legal sufficiency:
Prepared by:

Eric A. Rodriguez.




ATTACHMENT 2

U.S, Department of Justice

A 28 -~ Federal Bureau of Investigation

Office of the General Counsel ' Clarksburg, WV 26306

August 28, 2015

Mr. Tim Giesecke
Chief
User Services Bureau
Florida Department of
- Law Enforcement
Post Office Box 1489 _
Tallahassee, FL. 32302—1489

Dear Mr. Glesecke

Reference is made to your letter, dated May 26, 2015, with enclosures, requesting
the assignment of an Originating Agency Identifier (ORI) for the Miami-Dade County Human
“Resources, pursuant to Florida Statutes (FIS), Section 125.5801, Reference is also madeto .
emails dated May 20, 2014, November 20, 2013 and August 6, 2013, between Assistant General
Counsel Thomas Aldridge of my staff, and Mr. Chuck Murphy of your staff, pertaining to a review
~ of aproposed Miami-Dade ordinance amending Section 5.05 of the Code of Miami-Dade County.

, The Criminal Justice Information Law Unit (CJILU) legal staff previously
approved FIS § 125.5801, pursuant to Public Law (Pub. L..) 92-544 as an “umbrella statute” which
gives counties and municipal governments authority to enact an ordinance meeting Pub. L. 92-544

ctiteria to obtain national background checks on employees or vendors in matters of security or
public safety. Counties and municipal government ordinances must be approved by the CJILU
and added to the approved Florida Pub. L. 92-344 hst before fingerprints can be submitted to the
FBIL .

By email dated August 6, 2013, Mr. Aldridge indicated that draft Miami-Dade
County Administrative Ordet Number 7-41 regarding pre-employment fingerprint based criminal
history records checks did ot meet Pub. L. 92-544 requirements as an umbrella statute. An
administrative order is not sufficient to qualify as a Pub. L. 92-544 umbrella statute, Umbrella
statutes specifically require a county or municipal “ordinance” to authorize a background check,
Miami-Dade administtative orders relate to the authority of the Mayor. The Board of County
. Commissioners of Miami-Dade County is the entity authorized to pass ordinances relating to



Mz, Tim Giesecke

the affairs, property and government of Miami-Dade County, Hence, the Miami-Dade County
Commission must pass an ordinance to qualify under the Florida umbrella statute. Mr., Aldridge’s
email also advised that the Volunteers for Children Act (VCA) which amended the National Child
Protection Act (NCPA) was not applicable to Miami-Dade County employees.

In November 2013 an updated draft of the Miami-Dade County Ordinance was
submitted to CTILU for review. By email dated November 20, 2013, CJILU indicated that the
updated draft Miami-Dade County Ordinance submitted met the requirements of Pub. L. 92-544,
Mr. Aldridge also requested that the Ordinance, once approved by the Miami-Dade County
Commissioners, be resubmitted to the CJILU for review and inclusion on the approved list of
- Florida Pub..L. 92-544 statutes.

In April of 2014 a slightly different version of the previously approved
Miami-Dade County Ordinance was submitted to CJILU for review, This version differed from
the'| previous Miami-Dade County Ordinance in that it cited to Miami-Dade Administrative Order
7-41, which required us to determine whether the ordinance was relying upon this order or the
Florida umbrella statute as authority for background checks. By email dated May 20, 2014, the
,_‘;»CJILU disagreed with any inference that County Administrative Order 7-41 authorizes crlmmal
“history records checks of the FBI records. CJILU again stressed that the Florida umbrella statirte
specifically requires a county “ordinance” to authorize a background check. CJILU viewed the
statement as an internal Board of Commissioners’ determination that the ordinance is consistent
with the Administrative Order’s specified class of individuals to be subject to a criminal history
record background check, As such, the CJILU determined that the draft Miami-Dade County
Ordinance met the requirements of Pub, L. 92-544 when read with FIS § 125.5801.

By email dated May 26, 2015, the Florida Department of Law Enforcement
requested the assignment of an ORI to Miami-Dade County Human Resources pursuant to FIS
§ 125.5801, Ordinance Number 15-20, dated March 17, 2015, was attached to the email. The
CJILU has reviewed Ordinance Number 15-20 pertaining to fingerprint-based criminal history
record checks of any position of county employment or appointment, whether paid or unpaid, or
contraciual, which is identified as critical to security or public safety-and any private contracter or
employee of a private contractor who has direct contact with individual members of the public or
access to any public facility or publicly-operated facility to such an extent that such contact or
access is critical to security or public safety. The CIJILU has determined that Ordinance Number
15-20 does not meet the requirements of Pub. L. 92-544 for access to FBI criminal history record
information (CHRI). Specifically, the ordinance appears to rely upon Implementing Order 7-41,
not the Miami-Dade County Ordinance, as the authority for conducting the background check and
indicates that the categories of individuals subject to the background check may be expanded by
amending Implementing Order 7-41. An Implementing Order is not sufficient to qualify under
the requirement of Pub. L. 92-544, as it is not legislatively enacted.
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Mr, Tim Giesecke

As background, since 1972, the FBI, with the assistance of the United States
Department of Justice, has determined the parameters of Pub, L. 92-544. In order to meet the
requirements of Pub. L. 92-544, a statue must meet the following ctiteria: (a) exist as the result of
a legislative enactment; (b) require the fingerprinting of applicants who are to be subjected to a
national criminal history background check; (c) expressly (“submit to the FBI") or by implication
(“submit for a national check™) authorize the use of FBI records for the screening of applicants; (d)
identify the specific category(ies) of licensees/employees falling within its purview, thereby
avoiding overbreadth; () not be against public policy; and (f) not permit unauthorized receipt of
the CHRI by a private entity.

Please note that if the Miami-Dade County desires to submit a new ordinance that
specifically addresses the concerns outlined above, the CJILU will reevaluate the new ordinance
and return a prompt response.

During the course of this review, the CJILU discovered that a post-approval
amendment had been made to FIS § 125.5801, which includes background checks on any private
contractor, employee of a private contractor, vendor, repair person or delivery person who is
asubject to licensing or regulation by the county and any private contractor, employee of a private

contractor, vendor, repair person, for-hire chauffeur, or delivery person who has direct contact
Yith individual members of the public or access to any public facility or publicly operated facility
in such a manner or to such an extent that the governing body of the county finds that preventing

_unsuitable persons from having such contact or access is critical to security or public safety. The
revised version of FIS § 125.5801 must be submitted to the CJILU for review and inclusion on the
approved list of Florida state statutes authorized pursuant fo Pub, L, 92-544 before counties and
municipalities can submit ordinances authorizing background checks on these additional
categories.

Should you have any questions concerning this matter, please do not hesitate to
contact Assistant General Counsel Thomas Aldridge at (304) 625-3620 or Paralegal Specialist
Lori Bokey of the CJILU at (304) 625-2863.

Sincerely yours,

Christopher Chaney

Unit Chief _

Criminal Justice Information Law Unit
Office of the General Counsel
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TO: Honorable Chairman Jean Monestime DATE: December 6, 2016
and Members, Board of County Commissioners

SUBJECT: Agendaltem No. 7(G)

Please note any items checked.

“3-Day Rule” for committees applicable if raised
6 weeks required between first reading and public hearing

4 weeks notification to municipal officials required prior to public
hearing

Decreases revenues or inereases expenditures without balancing budget
Budget required

Statement of fiscal impact required

Statemen_t of social eqﬁity required

Ordinance creating a new board requires detailed County Mayor’s
report for public hearing

No committee review

AppHlcable legislation requires more than a majority vote (i.e., 2/3’s ,
3/5’s , Unanimous ) to approve

Current information regarding funding source, index code and available
balance, and available capacity (if debt is contemplated) required

¥



Approved Mayor Agenda Item No. 7(G)
Veto 12-6-16

Override

ORDINANCE NO.

ORDINANCE RELATING TO CRIMINAL HISTORY
RECORDS CHECKS; AMENDING SECTION 2-30 OF THE
CODE OF MIAMI-DADE COUNTY, FLORIDA; CLARIFYING
THAT THE BOARD IS AUTHORIZING BY ORDINANCE
RATHER THAN IMPLEMENTING ORDER STATE AND
NATIONAL CRIMINAL HISTORY SCREENING FOR
CERTAIN COUNTY EMPLOYEES, APPOINTEES,
CONTRACTORS, AND EMPLOYEES OF CONTRACTORS;
REMOVING REFERENCES TO IMPLEMENTING ORDER 7-
41; PROVIDING SEVERABILITY, INCLUSION IN THE
CODE, AND AN EFFECTIVE DATE

WHEREAS, in 2005, Miami-Dade County instituted a policy for conducting criminal
background checks of employees, applicants and others as more fully set forth in Administrative
Order 7-41 pursuant to section 125.5801, Florida Statutes; and

WHEREAS, section 125.5801 was amended in 2013 to expand its scope; and

WHEREAS, section 125.5801 currently requires such criminal background check
policies to be enacted as an ordinance approved by the Board of County Commissioners in order
to permit state and national criminal history records checks for:

(a) Any position of county employment or appointment,
whether paid, unpaid, or contractual, which is identified as
critical to security or public safety; and

(b)  Any private contractor, employee of a private contractor,
vendor, repair person, or delivery person who has direct
contact with individual members of the public or access to
any public facility or publicly operated facility in such a
manner or to such an extent that the governing body of the
county finds that preventing unsuitable persons from

having such contact or access is critical to security or
public safety; and
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WHEREAS, criminal history record checks include fingerprinting these individuals, and
having the individual’s fingerprints submitted to the Florida Department of Law Enforcement for
a state criminal history background check and to the Federal Bureau of Investigation for a
national criminal history records check; and

WHEREAS, the information obtained from the criminal history record checks will be
used to determine the respective individual’s eligibility for employment, appointment or access
as authorized in this Ordinance by this Board and section 125.5801; and

WHEREAS, {0 implement the current requirements of section 125.5801, this Board
adopted Ordinance No. 15-20 which created Section 2-30 of the County Code and included
references to Implementing Order 7-41; and

WHEREAS, after the adoption of Ordinance No. 15-20, state and federal authorities
advised that references to implementing orders should be deleted from the ordinance so that it is
clear that the authority for conducting criminal background checks is derived solely from an
ordinance adopted by the governing body of the County; and

WHEREAS, the proposed amendment eliminates the reference to Implementing Order
7-41 as requested by the state and federal authorities; and

WHEREAS, this Board determines that it is in the best of interest of the County to
amend Section 2-30 of the County Code for the reasons set forth herein and in the accompanying

Mayor’s memorandum which is incorporated herein; and
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BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF
MIAMI-DADE COUNTY, FLORIDA:

Section 1. Section 2-30 of the Code of Miami-Dade County, Florida, is hereby
amended to read as follows:'

Sec. 2-30. Criminal history record checks for certain
county employees, appointees, and contractors.

Pursuant to section 125.5801, Florida Statutes, [[as—such—maybe
amended—{rom—time-to-time;]| state and national criminal history
background checks shall be required for:

(a) Any position of county employment or appointment,
whether paid, unpaid, or contractual, which is [[identified
&s]] crltlcal to securlty or pubhc safety [[pufsaaﬁt—te

(b)  Any private contractor or employee of a private contractor
who has direct contact with individual members of the
public or access to any public facility or publicly-operated
facility to such an extent that the legislative body of the
County finds that such contact or access is critical to

security or public safety [[as—setforthinTmplementing
Order7-4as-such-may be-amended-fromtime to-time]|.

Each such person shall be fingerprinted who is applying for any
such position, continuing employment or appointment in any such
position, or having such contact or access. The Miami-Dade
County Human Resources Department, its successor department,
and other applicable departments shall conduct such state and
national criminal history background checks.

! Words stricken through and/or [[double bracketed]] shall be deleted. Words underscored

and/or >>double arrowed<< constitute the amendment proposed. Remaining provisions are now
in effect and remain unchanged.
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Fingerprints obtained pursuant to the authority of this section shall
be submitted to the Florida Department of Law Enforcement for a
state criminal history records check and also to the Federal Bureau
of Investigation for a national criminal history records check. The
information obtained from each respective criminal history record
check conducted pursuant to this ordinance shall be used to
determine a person’s eligibility for employment, appointment, or
access and to determine a person’s eligibility for continued
employment, appointment, or access.

Section 2. If any section, subsection, sentence, clause or provision of this ordinance
is held invalid, the remainder of this ordinance shall not be affected by such invalidity.

Section 3. It is the intention of the Board of County Commissioners, and it is hereby
ordained that the provisions of this ordinance, including any sunset provision, shall become and
be made a part of the Code of Miami-Dade County, Florida. The sections of this ordinance may
be renumbered or relettered to accomplish such intention, and the word "ordinance" may be
changed to "section," "article," or other appropriate word.

Section 4. This ordinance shall become effective ten (10) days after the date of
enactment unless vetoed by the Mayor, and if vetoed, shall become effective only upon an

override by this Board.

PASSED AND ADOPTED:

Approved by County Attorney as G\E I :l

to form and legal sufficiency:
Prepared by:

Eric A. Rodriguez
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